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1 Professor and Chair, Department of Political Science, and Julius Kreeger Professor of Law, University of Chicago. 
I am deeply grateful to Carol Steiker for organizing and hosting this remarkable symposium, to Charles Ogletree for 
commenting on a draft of this essay at the symposium, to Philip Heymann, Mark Kleinman, Adriaan Lanni, Louis 
Michael Seidman, Jeannie Suk, and Andrew Taslitz for extremely helpful comments and discussion on the draft, and 
to Chris Berk and Alyssa Kate Ogawa for extraordinary research assistance.  
2 Quoted in William Gronfein, “Incentives and Intentions in Mental Health Policy: A Comparison of Medicaid and 
Community Mental Health Programs,” 26 J Health & Social Behavior 3, 192-206 (1985), at p. 196; see also Henry 
Foley and Steven Sharfstein, Madness and Government, Wash D.C.: American Psychiatric Association (1983), at 
page 166. 
3 Gronfein, “Incentives and Intentions,” 1985 at p. 196 (Table 1).  
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4 8.59 percent to be exact. Id.  
5 Id.  
6 Id. at 192. 
7 Gerald Grob explores these and more factors in remarkable detail in his lengthy and masterful work, From Asylum 
to Community: Mental Health Policy in Modern America, Princeton University Press 1991. Other important 
contributions include, among others, William Gronfein, “Incentives and Intentions,” 1985 (exploring the role of 
Medicaid and Medicare, and larger government interventions); William Gronfein, Psychotropic Drugs and the 
Origins of Deinstitutionalization, 32 Social Problems 5, 439 (1985) (exploring the role of medication); Joseph 
Morrissey, “Deinstitutionalizing the Mentally Ill: Processes, Outcomes, and New Directions,” 147-76, in Walter 
Gove, ed., Deviance and Mental Illness, Beverly Hills: Sage Publications 1982 (exploring professional 
reorganization and rivalries); Paul Lerman, Deinstitutionalization and the Welfare State, New Brunswick: Rutgers 
University Press 1982 (exploring the shifts in the welfare states); Andrew Scull, Decarceration: Community 
Treatment and the Deviant--A Radical View, Englewood Cliffs, NJ: Prentice-Hall 1977 (exploring the fiscal crisis 
effects). 
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8 Some examples of this include Andrew Scull, Decarceration: Community Treatment and the Deviant--A Radical 
View (1977) (viewing both the prison and the asylum as tools to manage capitalism’s “junk populations,” and 
exploring both deinstitutionalization and decarceration as responses to capitalist crisis, from a Marxist surplus labor 
analysis perspective); Benjamin Frank, The American Prison: The End of an Era (1979) (comparing different 
potential advocacies in response to the demise of the rehabilitative ideal, and specifically contrasting prison 
abolition to deinstitutionalization on page 80).  
9 Bernard E. Harcourt, “From the Asylum to the Prison: Rethinking the Incarceration Revolution,” 84 Texas Law 
Review 1751 - 1786 (2006), and Bernard E. Harcourt, “An Institutionalization Effect: The Impact of Mental 
Hospitalization and Imprisonment on Homicide in the United States, 1934 – 2001,” forthcoming in Journal of Legal 
Studies (January 2011). See also Steven Raphael, “The Deinstitutionalization of the Mentally Ill and Growth in the 
U.S. Prison Populations: 1971 to 1996” (Sept. 2000) (unpublished manuscript), available at http://ist-
socrates.berkeley.edu/~raphael/raphael2000.pdf.  
10 Marie Gottschalk, , “Cell Blocks & Red Ink: Mass Incarceration, The Great Recession & Penal Reform,” 
Daedalus 139(3): 62-73 (2010). At pages 67-69 of her essay, Gottschalk discusses deinstitutionalization and argues 
that it involved a complex set of factors including political leadership, psychiatric profession changes, media and 
litigation, which represented a larger context that cannot be reduced to economic crisis. 
11 Liat Ben-Moshe, a sociology graduate student at Syracuse University, has a conference paper from 2010 with a 
very promising title, “Genealogies of Resistance to Incarceration: Abolition politics in anti-prison and de-
institutionalization activism in the U.S., 1950-present.” It appears that Ben-Moshe is indeed using the idea of 
deinstitutionalization activism as a model for prison abolition.  
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12 See generally Bernard E. Harcourt, “From the Asylum to the Prison: Rethinking the Incarceration Revolution,” 84 
Texas Law Review 1751 - 1786 (2006); the specific reference here, of course, is to Michel Foucault, Madness and 
Civilization (Richard Howard trans., Vintage Books 1988) (1961). 
13 Harcourt, “From the Asylum to the Prison,” 2006; Bernard E. Harcourt, “An Institutionalization Effect: The 
Impact of Mental Hospitalization and Imprisonment on Homicide in the United States, 1934 – 2001,” forthcoming 
in Journal of Legal Studies (January 2011); Bernard E. Harcourt, The Illusion of Free Markets: Punishment and the 
Myth of Natural Order, Cambridge: Harvard University Press 2011, p. 221-231. 
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íÜÉ= råáíÉÇ= pí~íÉëI= íÜÉáê= ÖêçïíÜ= íê~àÉÅíçêáÉë= ÇáÑÑÉêÉÇ= ëáÖåáÑáÅ~åíäó= çîÉê= íÜÉ= íïÉåíáÉíÜ= ÅÉåíìêóÔ
êÉëìäíáåÖ=áå=íÜÉëÉ=ÇáîÉêÖÉåí=ÖêçïíÜ=ÅìêîÉëK=få=qÜÉ=aáëÅçîÉêó=çÑ=íÜÉ=^ëóäìãI=a~îáÇ=oçíÜã~å=éÉååÉÇ=
ïÜ~í=áë=ëíáää=ÅçåëáÇÉêÉÇ=íÜÉ=ã~ëíÉê=å~êê~íáîÉ=çÑ=íÜÉ=ÄáêíÜ=çÑ=íÜÉëÉ=áåëíáíìíáçåëI=ëéÉÅáÑáÅ~ääó=åçí=çåäó=íÜÉ=
ÉãÉêÖÉåÅÉ=çÑ=“éÉåáíÉåíá~êáÉë=Ñçê=íÜÉ=Åêáãáå~äÒ=~åÇ=“~ëóäìãë=Ñçê=íÜÉ=áåë~åÉIÒ=Äìí=~äëç=“~äãëÜçìëÉë=Ñçê=
íÜÉ=éççêI=çêéÜ~å=~ëóäìãë=Ñçê=ÜçãÉäÉëë=ÅÜáäÇêÉåI=~åÇ=êÉÑçêã~íçêáÉë=Ñçê=ÇÉäáåèìÉåíëKÒNR=qÜÉêÉ=ïÉêÉI=íç=
ÄÉ=ëìêÉI=~åíÉÅÉÇÉåíëKNS=lå=íÜÉ=`çåíáåÉåíI=íÜÉêÉ=ïÉêÉ=éÉå~ä=áåëíáíìíáçåë=~ë=Ñ~ê=Ä~Åâ=~ë=íÜÉ=É~êäó=NSMMë=
                                                            
14 The term “deinstitutionalization” is used in the research literature to refer to both the declining inpatient 
population in mental institutions and the social and political policies that led to the declines in populations. William 
Gronfein separates the two concepts into “operational deinstitutionalization,” the actual reductions in inpatient 
populations, and “policy deinstitutionalization,” what he refers to as “the programs, policies, laws, and judicial 
decisions which had such reductions as their aims.” William Gronfein, “Psychotropic Drugs and the Origins of 
Deinstitutionalization,” 32 Social Problems 5, 439 (1985). For the purposes of this article, the term 
“deinstitutionalization” is used primarily to refer to the decline in patient populations and the use of large-scale, 
state-run psychiatric facilities for treatment of the mentally ill (what Gronfein refers to as “operational 
deinstitutionalization”).  
15 David Rothman, The Discovery of the Asylum, 1971 at xiii. Rebecca McLennan, in her 2008 book, similarly refers 
to Rothman’s account as the “master narrative,” see McLennan, The Crisis of Imprisonment: Protest, Politics, and 
the Making of the American Penal State, 1776-1941. Cambridge: Cambridge University Press 2008, at p. 7.  
16 See Pieter Spierenburg, The Prison Experience: Disciplinary Institutions and Their Inmates in Early Modern 
Europe. New Brunswick: Rutgers University Press, 1991, at p. 3-4 and Spierenburg, “Punishment, Power, and 
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EíÜÉ=^ãëíÉêÇ~ã=ê~ëéÜìóëI=íÜÉ=òìÅÜíÜ~ìë=áå=e~ãÄìêÖI=~åÇ=ëéáåÜçìëÉë=Ñçê=ïçãÉåI=Ñçê=áåëí~åÅÉFINT=~ë=
ïÉää= ~ë= íÜÉ= Ñ~ãçìë= e∑éáí~ä= d¨å¨ê~ä= áå= m~êáë= Éëí~ÄäáëÜÉÇ= áå= NSRS= Äó= içìáë= ufsXNU= ~åÇ= áå= íÜÉ=
áããÉÇá~íÉ=éçëíJoÉîçäìíáçå~êó=éÉêáçÇI= ëÉîÉê~ä= ëí~íÉë=ÉñéÉêáãÉåíÉÇ=ïáíÜ=ÜçìëÉë=çÑ= êÉéÉåí~åÅÉ=~åÇ=~=
éÉåáíÉåíá~ä=ëóëíÉã=çÑ=éìåáëÜãÉåíK=_ìí=íÜÉêÉ=ï~ëI=åÉîÉêíÜÉäÉëëI=áå=oçíÜã~åÛë=ïçêÇëI=~=“êÉîçäìíáçå=áå=
ëçÅá~ä=éê~ÅíáÅÉÒ=áå=íÜÉ=É~êäó=NUMMë=íÜ~í=éêçÇìÅÉÇ=ÄçíÜ=íÜÉ=~ëóäìã=~åÇ=íÜÉ=éÉåáíÉåíá~êóI=~ãçåÖ=çíÜÉê=
áåëíáíìíáçåëKNV=
få=Åçäçåá~ä=^ãÉêáÅ~I=Å~êÉ=Ñçê=ÇÉéÉåÇÉåí=éÉêëçåëI=ëìÅÜ=~ë=íÜÉ=ëÉîÉêÉäó=ãÉåí~ääó=áääI=Ü~Ç=Ñ~ääÉå=
éêÉÇçãáå~åíäó= çå= Ñ~ãáäó= ãÉãÄÉêë= çê= íÜÉ= äçÅ~ä= é~êáëÜKOM=táíÜ= íáãÉI= äçÅ~ä= ÖçîÉêåãÉåíë= ÄÉÖ~å= íç=
~ëëìãÉ=êÉëéçåëáÄáäáíó=Ñçê=íÜÉ=Å~êÉ=çÑ=íÜÉ=ãÉåí~ääó=áää=ìåÇÉê=~=ëóëíÉã=çÑ=“éççê=ä~ïëKÒON=qÜÉ=ãÉåí~ääó=áää=
ïÉêÉ= ÜçìëÉÇ= áå= ~äãëÜçìëÉëI= éççêÜçìëÉëI= çê= à~áäëI= ~äçåÖëáÇÉ= çíÜÉê= éÉêëçåë= ìåÇÉê= ëìéÉêîáëáçå= çê=
ÇÉéÉåÇÉåÅóKOO=qÜÉëÉ=Ñ~ÅáäáíáÉë=ëÉêîÉÇ=ä~êÖÉäó=~å=áåÅ~é~Åáí~íáîÉ=ÑìåÅíáçåI=~åÇ=äáííäÉ=ÉÑÑçêí=ï~ë=ã~ÇÉ=íç=
íêÉ~í=çê=éêçîáÇÉ=ãÉÇáÅ~ä=Å~êÉ=íç=íÜçëÉ=ÅçåÑáåÉÇKOP=qÜÉ=b~ëíÉêå=iìå~íáÅ=^ëóäìãI=íÜÉ=Ñáêëí=éëóÅÜá~íêáÅ=
Üçëéáí~ä= áå= ^ãÉêáÅ~I= çéÉåÉÇ= áå= NTTPI= ~åÇ= Äó= NUNSI= íïç= éëóÅÜá~íêáÅ= Üçëéáí~äë= ïÉêÉ= çéÉê~íáåÖ= áå=
råáíÉÇ=pí~íÉëKOQ=aìÉ=áå=é~êí=íç=ÉÑÑçêíë=çÑ=êÉÑçêãÉêëI=íÜÉ=åìãÄÉê=çÑ=Üçëéáí~äë=ÇÉîçíÉÇ=íç=íÜÉ=íêÉ~íãÉåí=
çÑ=ãÉåí~ä=áääåÉëë=ÄÉÖ~å=íç=Öêçï=~í=~Äçìí=íÜ~í=íáãÉK=_ó=NUSNI=íÜÉêÉ=ïÉêÉ=ÑçêíóJÉáÖÜí=éìÄäáÅ=éëóÅÜá~íêáÅ=
Üçëéáí~äëORX= Äó= NUUMI= ëÉîÉåíóJÑáîÉ= éìÄäáÅ= éëóÅÜá~íêáÅ= Üçëéáí~äë= ÜçìëÉÇ= QNIMMM= é~íáÉåíëKOS= qÜÉëÉ=
Üçëéáí~äë=ïÉêÉ=ëã~ää=áå=Åçãé~êáëçå=íç=íÜÉ=ãÉÖ~Jáåëíáíìíáçåë=íÜÉó=ïçìäÇ=ÄÉÅçãÉX=íÜÉ=ä~êÖÉëí=Üçëéáí~äI=
táää~êÇ= mëóÅÜá~íêáÅ= eçëéáí~ä= Ñçê= íÜÉ= fåë~åÉI= ÜçìëÉÇ= çåäó= NIRNP= é~íáÉåíë= áå= êÉëáÇÉåÅÉKOT= fí= ï~ëI=
ÜçïÉîÉêI= ÇìêáåÖ= íÜáë= éÉêáçÇ= íÜ~í= ~=ãçêÉ=ãÉÇáÅ~äáòÉÇ=åçíáçå=çÑ=ãÉåí~ä= áääåÉëë= ÄÉÖ~å= íç=éêÉî~áäI= áå=
í~åÇÉã=ïáíÜ= ~=ï~îÉ= çÑ= ëçÅá~ä= êÉÑçêã= áå= íÜÉ=råáíÉÇ= pí~íÉëK= oÉÑçêãÉêëI= ëìÅÜ= ~ë=açêçíÜó=aáñ= ~åÇ=
                                                                                                                                                                                               
History” Social Science History, Vol. 28, No. 4 (winter 2004), p. 607-636, at p. 616; Michel Foucault, Madness and 
Civilization. Richard Howard, trans. New York: Vintage Books,1988 at p. 5 (originally published in French in 1961) 
(on lazar houses for lepers on the outskirts of Medieval cities and the seventeenth century Hôpital Général in Paris); 
Michael Ignatieff, A Just Measure of Pain: The Penitentiary in the Industrial Revolution, 1750-1850. New York: 
Pantheon Books, 1978, at p. 11-14 (houses of correction and the Amsterdam Rasphouse); Adam Jay Hirsch, The 
Rise of the Penitentiary: Prisons and Punishment in Early America. New Haven: Yale University Press, 1992, at p. 
6-8 (discussing eighteenth century Massachusetts penal institutions).  
17 Norval Morris and David Rothman, The Oxford History of the Prison: The Practice of Punishment in Western 
Society. New York: Oxford University Press, 1995, at p. 68 (Spierenburg); see generally Spierenburg, The Prison 
Experience, 1991, at 24. 
18 Foucault, Madness and Civilization, 1988, p.37. 
19 Rothman, Discovery of the Asylum, 1971, p. xiii. 
20 Donna R. Kemp, Mental Health in America 2 (2007). 
21 Gerald N. Grob, Mental Institutions in America 33 (1973). 
22 Gerald N. Grob & Howard H. Goldman, The Dilemma of Mental Health Care Policy 3 (2006). 
23 Gerald N. Grob, Mental Institutions in America 34 (1973). 
24 E. Fuller Torrey, Out of the Shadows: Confronting America’s Mental Illness Crisis 81 (1997). Eastern Lunatic 
Asylum only had 20 beds, and was not operating at full capacity until 1800. 
25 Id. at 27. 
26 Id. at 82. The total population of the United States at the time was 50 million people. 
27 E. Fuller Torrey, Out of the Shadows 27 (1997) 
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oÉîÉêÉåÇ=içìáë=aïáÖÜíI=Å~ääÉÇ=Ñçê=íÜÉ=éä~ÅÉãÉåí=çÑ=íÜÉ=ãÉåí~ääó= áää= áå=éìÄäáÅ=éëóÅÜá~íêáÅ=Ñ~ÅáäáíáÉëI=
“êáÖÜíäó=çêÖ~åáòÉÇ=eçëéáí~äëI=~Ç~éíÉÇ=íç=íÜÉ=ëéÉÅá~ä=Å~êÉ=çÑ=íÜÉ=éÉÅìäá~ê=ã~ä~Çó=çÑ=íÜÉ=fåë~åÉKÒOU==
lå= íÜÉ= éÉåáíÉåíá~êó= ëáÇÉI= ~= ÑÉï= âÉó= Ç~íÉë= ëáÖå~ä= íÜÉ= ÅçåíÉãéçê~êó= ÉãÉêÖÉåÅÉ= çÑ= íÜÉ=
éÉåáíÉåíá~êóK= `çåëíêìÅíáçå= çå= ^ìÄìêåÛë= Ñ~ãçìë= ÅÉääJÜçìëÉ= ÄÉÖ~å= áå= NUNV= ~åÇ= ï~ë= ÅçãéäÉíÉÇ= áå=
NUONK=qÜÉ=^ìÄìêå=ãçÇÉäÔíÜÉ=éÉåáíÉåíá~êó=ëóëíÉã=çÑ=Ç~óíáãÉ=ä~Äçê= áå=ÅçääÉÅíáîáíóI=Äìí=áå=ëáäÉåÅÉI=
ÑçääçïÉÇ= Äó= áëçä~íáçå= áå= ëáåÖäÉJã~å= ÅÉääëÔéêçîÉÇ= éçéìä~êI= ~åÇ= äÉÇ= íç= ~= ã~ëëáîÉ= ëéêÉÉ= çÑ= éêáëçå=
ÅçåëíêìÅíáçå=ÇìêáåÖ=íÜÉ=NUOMë=~åÇ=NUPMëI=~åÇ=íÜÉ=ÑçìåÇ~íáçå=Ñçê=çìê=ÅìêêÉåí=éêáëçå=ëóëíÉãK=páåÖJ
páåÖ=çéÉåÉÇ=áå=NUORI=`çååÉÅíáÅìí=ëí~êíÉÇ=ÄìáäÇáåÖ=tÉíÜÉêëÑáÉäÇ=áå=NUOTI=j~ëë~ÅÜìëÉííë=êÉçêÖ~åáòÉÇ=
áíë=éêáëçå=~í=`Ü~êäÉëíçïå=áå=NUOVI=ÑçääçïÉÇ=Äó=fåÇá~å~I=táëÅçåëáåI=~åÇ=jáååÉëçí~=áå=íÜÉ=NUQMëKOV=
“_ÉíïÉÉå=NUOR=~åÇ=NURMI= ëí~íÉ=éêáëçåë=çÑ= íÜÉ=^ìÄìêå= íóéÉ=ïÉêÉ=Äìáäí= áå=j~áåÉI=j~êóä~åÇI=kÉï=
e~ãéëÜáêÉI=sÉêãçåíI=j~ëë~ÅÜìëÉííëI=`çååÉÅíáÅìíI=kÉï=vçêâI= íÜÉ=aáëíêáÅí=çÑ=`çäìãÄá~I=sáêÖáåá~I=
qÉååÉëëÉÉI= içìáëá~å~I= jáëëçìêáI= fääáåçáëI= ~åÇ= lÜáçKÒPM= få= ~ÇÇáíáçåI= oÜçÇÉ= fëä~åÇI= kÉï= gÉêëÉóI=
dÉçêÖá~= ~åÇ= hÉåíìÅâó= Äìáäí= éêáëçåë= çå= íÜÉ= ëçäáí~êó= ä~Äçê= ãçÇÉäI= ~åÇ= mÉååëóäî~åá~I= ïÜáÅÜ= Ü~Ç=
áåîÉåíÉÇ=íÜÉ=ëóëíÉã=çÑ=Ç~óJíáãÉ=ëçäáí~êó=ä~ÄçêI=~äëç=ÅçåëíêìÅíÉÇ=íÜÉ=b~ëíÉêå=pí~íÉ=mÉåáíÉåíá~êó=áå=íÜÉ=
ÜçéÉë=çÑ=êÉàìîÉå~íáåÖ=áíë=ãçÇÉä=Ñçê=çíÜÉêë=íç=ìëÉKPN==
“få= ~ääI= çåÉ= Å~å= éêçéÉêäó= ä~ÄÉä= íÜÉ= g~Åâëçåá~å= óÉ~êë= ÚíÜÉ= ~ÖÉ= çÑ= íÜÉ= ~ëóäìãIÛÒ= oçíÜã~å=
çÄëÉêîÉëKPO=lå=íÜáë=éçáåíI=íÜÉ=Üáëíçêá~åë=çÑ=íÜÉ=éÉåáíÉåíá~êó=~ÖêÉÉK=^Ç~ã=eáêëÅÜI=áå=qÜÉ=oáëÉ=çÑ=íÜÉ=
mÉåáíÉåíá~êó=ENVVOFI=ëáãáä~êäó=ëí~íÉë=íÜ~í=“qÜÉ=éÉåáíÉåíá~êó=Ü~Ç=áíë=ÜÉóÇ~ó=áå=íÜÉ=råáíÉÇ=pí~íÉë=áå=íÜÉ=
NUPMëK= c~ÅáäáíáÉë= éêçäáÑÉê~íÉÇI= íÜÉ= äáíÉê~íìêÉ= íÜêáîÉÇI= ~åÇ= îáëáíçêë= íê~îÉäÉÇ= ÖêÉ~í= Çáëí~åÅÉë= íç= îáÉï=
^ãÉêáÅ~å= éêáëçåë= áå= ~ÅíáçåKÒPP= oÉÄÉÅÅ~= jÅiÉåå~åI= áå= ÜÉê= OMMU= Äççâ= çå= íÜÉ= j~âáåÖ= çÑ= íÜÉ=
^ãÉêáÅ~å= mÉå~ä= pí~íÉI= ~äëç= íê~ÅÉë= íÜÉ= éÉåáíÉåíá~êó= ëóëíÉã= íç= “íÜÉ= ~ÖÉ= çÑ= g~ÅâëçåKÒPQ= bîÉå= máÉíÉê=
péáÉêÉåÄìêÖI=~=Üáëíçêá~å=çÑ=íÜÉ=É~êäó=ãçÇÉêå=éÉêáçÇ=ïÜç=éêÉÑÉêë=íç=êÉïáåÇ=íÜÉ=ÜáëíçêáÅ~ä=ÅäçÅâ=íç=íÜÉ=
NSMMëI=~Çãáíë=íÜ~í=áå=íÜÉ=råáíÉÇ=pí~íÉë=~=“êÉä~íáîÉäó=ÅçåÇÉåëÉÇ=íê~åëáíáçåÒ=íç=íÜÉ=éÉåáíÉåíá~êó=ãçÇÉä=
çÅÅìêêÉÇ=áå=íÜÉ=NUOMë=“ÇìÉ=íç=íÜÉ=é~êíáÅìä~ê=ÅáêÅìãëí~åÅÉë=çÑ=áíë=ÇÉîÉäçéãÉåíKÒPR=mÉå~ä=áåëíáíìíáçåë=
ÄÉÅ~ãÉI= áå= oçíÜã~åÛë= ïçêÇëI= éä~ÅÉë= çÑ= “Ñáêëí= êÉëçêíI= íÜÉ= éêÉÑÉêêÉÇ= ëçäìíáçå= íç= íÜÉ= éêçÄäÉãë= çÑ=
éçîÉêíóI=ÅêáãÉI=ÇÉäáåèìÉåÅóI=~åÇ=áåë~åáíóKÒPS=få=qÜÉ=fääìëáçå=çÑ=cêÉÉ=j~êâÉíëW=mìåáëÜãÉåí=~åÇ=íÜÉ=
jóíÜ=çÑ=k~íìê~ä=lêÇÉêI=f=çÑÑÉê=ëçãÉ=áåëáÖÜíë= áåíç=ïÜó=íÜÉ=~ÖÉ=çÑ=íÜÉ=~ëóäìã=ï~ë=Äçêå=ÇìêáåÖ=íÜÉ=
j~êâÉí=oÉîçäìíáçåI=Äìí=ïáää=ãçîÉ=~äçåÖ=Ñ~ëíÉê=ÜÉêÉKPT=
                                                            
28 Gerald N. Grob & Howard H. Goldman, The Dilemma of Mental Health Care Policy 3 (2006). 
29 Rothman, Discovery of the Asylum, 1971, p. 81. 
30 McLennan 2008:63; see generally Lawrence M. Friedman, Crime and Punishment in American History. New 
York: Basic Books, 1993, p. 77-82. 
31 Id.  
32 Rothman 1971:xiv.  
33 Hirsch 1992:112.  
34 McLennan 2008:54. See also James Q. Whitman, Harsh Justice. New York: Oxford University Press, 2008, p. 
173-76. 
35 Spierenburg 1991:3.  
36 Rothman 1971:xiii. 
37 Harcourt, Illusion of Free Markets, 2011, p. 208-220. 
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qÜÉ=ëìÄëÉèìÉåí=ÖêçïíÜ=ÅìêîÉë=çÑ= íÜÉ= íïç=áåëíáíìíáçåëI=ÜçïÉîÉêI=ÇáÑÑÉêÉÇ=ã~êâÉÇäóK=lå=íÜÉ=
éÉåáíÉåíá~êó= ëáÇÉI= íÜÉ= éçéìä~íáçå= êÉã~áåÉÇ= êÉä~íáîÉäó= Åçåëí~åí= ~ÑíÉê= íÜÉ= áåáíá~ä= ÇáëÅçîÉêóK= lÑÑáÅá~ä=
å~íáçå~ä=éêáëçå=Ç~í~=çåäó=Éñáëí=Ñçê=íÜÉ=éÉêáçÇ=ÄÉÖáååáåÖ=áå=NURMXPU=éêáçê=íç=íÜ~íI=ïÉ=Ü~îÉ=äçÅ~ä=Ç~í~I=
éêÉÇçãáå~åíäó=íÜÉ=éêçÇìÅí=çÑ=íÜÉ=mêáëçå=aáëÅáéäáåÉ=pçÅáÉíó=çÑ=_çëíçå=~åÇ=íÜÉ=mêáëçå=^ëëçÅá~íáçå=çÑ=
kÉï=vçêâI=ÄçíÜ=éêáî~íÉäóJçêÖ~åáòÉÇ=~ëëçÅá~íáçåë=áåíÉåÇÉÇ=íç=ãçåáíçê=íÜÉ=ÖêçïíÜ=çÑ=éêáëçåëK=qÜÉëÉ=
ëçìêÅÉë= êÉîÉ~ä= íÜ~íI= ~í= íÜÉ=ÄáêíÜ=çÑ= íÜÉ=éÉåáíÉåíá~êó=ÇìêáåÖ= íÜÉ= Ñáêëí=Ü~äÑ=çÑ= íÜÉ=åáåÉíÉÉåíÜ=ÅÉåíìêóI=
ëí~íÉ=éêáëçå=éçéìä~íáçåë=~åÇ=ê~íÉë=ÖêÉï=ÉåçêãçìëäóI=äÉ~ÇáåÖ=íç=íÜÉ=ÜáÖÜ=å~íáçå~ä=Åçìåíë=ÄÉÖáååáåÖ=áå=
NURM=~åÇ=êÉ~ÅÜáåÖ=~=ÜáÖÜ=éçáåí=áå=NUTMK=cêçã=íÜÉ=ÜáÖÜ=éçáåí=áå=NUTMI=ÜçïÉîÉêI=éêáëçå=ê~íÉë=áå=íÜÉ=
råáíÉÇ= pí~íÉë= ïçìäÇ= ÉëëÉåíá~ääó= êÉã~áå= êÉä~íáîÉäó= ëí~ÄäÉI= ïáíÜ= ëçãÉ= ÑäìÅíì~íáçåëI= ìåíáä= íÜÉ= éêáëçå=
Éñéäçëáçå=áå=íÜÉ=NVTMëK=cáÖìêÉ=Q=ÅÜ~êíë=íÜÉ=ÖêçïíÜ=çÑ=íÜÉ=éêáëçå=éçéìä~íáçå=çîÉê=íÜáë=éÉêáçÇK==
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cáÖìêÉ=QW=mêáëçå=o~íÉ=áå=pí~íÉ=~åÇ=cÉÇÉê~ä=mêáëçåë=Ñêçã=NURM=íç=OMMU=EéÉê=NMMIMMM=éÉêëçåëFK==
=
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NVRRI=íÜÉ=åìãÄÉê=çÑ=é~íáÉåíë=êÉëáÇáåÖ=áå=éëóÅÜá~íêáÅ=Ñ~ÅáäáíáÉë=êçëÉ=Ñêçã=~Äçìí=QNIMMM=íç=çîÉê=Ü~äÑ=~=
ãáääáçåK= qÜáë= êÉéêÉëÉåíÉÇ= ~= íÜáêíÉÉåJÑçäÇ= áåÅêÉ~ëÉ= áå= íÜÉ= áåé~íáÉåí= éçéìä~íáçåI= ïÜáäÉ= íÜÉ= íçí~ä=
éçéìä~íáçå= çÑ= íÜÉ= råáíÉÇ= pí~íÉë= ÖêÉï= ~= äáííäÉ= ãçêÉ= íÜ~å= íÜêÉÉÑçäÇKPV= qÜÉ= ëáòÉ= çÑ= íÜÉ= Ñ~ÅáäáíáÉë=
íÜÉãëÉäîÉë=~äëç=ÖêÉï=Çê~ã~íáÅ~ääóK=cçê=Éñ~ãéäÉI=kÉï=vçêâÛë=oçÅâä~åÇ=pí~íÉ=eçëéáí~ä=ÜçìëÉÇ=çîÉê=
                                                            
38 Margaret Werner Cahalan, Historical Corrections Statistics in the United States, 1850-1984. Rockville, MD: 
Westat, Inc, 1986, p. 1-28. 
39 E. Fuller Torrey, Out of the Shadows 82 (1997); see also Gronfein, “Incentives and Intentions,” 1985, 194. 
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VIMMM= é~íáÉåíëI= ~åÇ= çîÉê= NQIMMM= é~íáÉåíë= äáîÉÇ= áå= máäÖêáã= pí~íÉ= eçëéáí~äKQM= `çããÉåí~íçêë= Ü~îÉ=
éêçéçëÉÇ=ëÉîÉê~ä=Éñéä~å~íáçåë=Ñçê=íÜáë=êáëÉ=áå=áåëíáíìíáçå~ä=éçéìä~íáçåK=låÉ=ëíìÇó=äáëíÉÇ=ëÉîÉå=Ñ~Åíçêë=
ÅçåíêáÄìíáåÖ=íç=íÜÉ=éçéìä~íáçå=ÖêçïíÜ=áå=áåëíáíìíáçåëW=“EäF=ÖÉåÉê~ä=éçéìä~íáçå=ÖêçïíÜX=EOF=íÜÉ=~ÖáåÖ=
çÑ=íÜÉ=ÖÉåÉê~ä=éçéìä~íáçåX=EPF=íÜÉ=Åçåëí~åí=éêÉëëìêÉë=çÑ=çîÉêÅêçïÇáåÖ=~åÇ=åÉÉÇ=ÉñÅÉÉÇáåÖ=Å~é~ÅáíóX=
EQF=éìÄäáÅ=~åÇ=éêçÑÉëëáçå~ä=ÅçåÑáÇÉåÅÉ=áåI=~åÇ=ïáääáåÖåÉëë=íç=ìíáäáòÉI=ãÉåí~ä=Üçëéáí~äëX=ERF=~=Äêç~ÇÉê=
ÅçåÅÉéíáçå=çÑ=ãÉåí~ä=áääåÉëëX=ESF=~å=áåÅêÉ~ëáåÖäó=äçåÖ=Çìê~íáçå=çÑ=ëí~ó=Ñçê=ãÉåí~ä=áääåÉëë=êÉÅçîÉêóX=~åÇ=
ETF= ÇÉÅêÉ~ëÉÇ= íçäÉê~åÅÉ= Ñçê= ÇÉîá~åí= ÄÉÜ~îáçê= ~åÇ= éÉêÜ~éë= ÜáÖÜÉê= ê~íÉë= çÑ=ãÉåí~ä= áääåÉëëKÒQN=líÜÉêë=
Ü~îÉ=éçáåíÉÇ=íç=áåëíáíìíáçå~äáò~íáçå=~ë=~=êÉëéçåëÉ=íç=“íÜÉ=ä~Åâ=çÑ=ÉÑÑÉÅíáîÉ=~åÇ=ä~ëíáåÖ=íêÉ~íãÉåíë=Ñçê=
ëÉêáçìë=ãÉåí~ä=áääåÉëëI=~åÇ=íÜÉ=éêÉëëìêÉ=ÄêçìÖÜí=íç=ÄÉ~ê=Äó=Ñ~ãáäáÉë=~åÇ=ÅçããìåáíáÉë=ïÜç=ï~åíÉÇ=~=
ë~ÑÉ=ëÜÉäíÉê=Ñçê=ëÉêáçìëäó=ÇáëíìêÄÉÇ=ãÉãÄÉêëKÒ=QO=líÜÉêëI=ëìÅÜ=~ë=qÜçã~ë=pò~ëò=~åÇ=qÜçã~ë=pÅÜÉÑÑI=
îáÉï=íÜÉ=êáëÉ= áå=áåëíáíìíáçå~äáòÉÇ=éçéìä~íáçå=ãçêÉ=ëâÉéíáÅ~ääóI=îáÉïáåÖ=íÜÉ=êáëÉ= áå=íÜÉ=éçéìä~íáçå=çÑ=
íÜÉ=“ãÉåí~ääó=áääÒ=~ë=“~=Ñçêã=çÑ=ëçÅá~ä=ä~ÄÉäáåÖ=xÇÉëáÖåÉÇ=íçz=ëìééêÉëë=åçåÅçåÑçêãáëí=ÄÉÜ~îáçêKÒQP==
^ë=ÑáÖìêÉ=P=ëÜçïëI=~ÑíÉê=éÉ~âáåÖ=áå=NVRRI=áåé~íáÉåí=éçéìä~íáçåë=áå=ãÉåí~ä=Üçëéáí~ä=ÄÉÖ~å=íç=
ëÜçï=~=ëíêáâáåÖ=~åÇ=ëíÉ~Çó=Ççïåï~êÇ=íêÉåÇK=få=NVRRI=ãçêÉ=íÜ~å=RRUIMMM=é~íáÉåíë=êÉëáÇÉÇ=áå=éìÄäáÅ=
ãÉåí~ä= Üçëéáí~äëX= Äó= OMMMI= íÜáë= éçéìä~íáçå= Ü~Ç= Ñ~ääÉå= íç= RRIMMMKQQ= qÜÉ= ~îÉê~ÖÉ= ëáòÉ= çÑ= íÜÉ= ëí~íÉ=
Üçëéáí~ä=Ü~Ç=Ñ~ääÉå=Ñêçã=çîÉê=OIMMM=êÉëáÇÉåíë=íç=äÉëë=íÜ~å=RMMKQR==
ffK bñéäçêáåÖ=íÜÉ=j~àçê=cçêÅÉë=qÜ~í=`çåíêáÄìíÉÇ=íç=aÉáåëíáíìíáçå~äáò~íáçå=
tÜ~í=Éñéä~áåë= íÜ~í=êÉã~êâ~ÄäÉ=Çêçé= áå=íÜÉ=åìãÄÉê=~åÇ=ê~íÉ=çÑ=ãÉåí~ä=é~íáÉåíëI=~åÇ=ÅçìäÇ=
íÜÉêÉ= ÄÉ= ~åó= é~ê~ääÉä= ÑçêÅÉë= ~í= éä~ó= íçÇ~ó= áå= íÜÉ= éêáëçå= ÅçåíÉñí\= qÜÉ= Ñáêëí= í~ëâ= çÑ= íÜáë= Éëë~ó= áë= íç=
~ÇÇêÉëë= íÜáë= èìÉëíáçåÔíç= ~å~äóòÉ= íÜÉ= ëíìååáåÖ= ÇÉÅêÉ~ëÉ= áå= ãÉåí~ä= Üçëéáí~ä= éçéìä~íáçåë= ~åÇ= íÜÉ=
ÑçêÅÉë= íÜ~í= ÄêçìÖÜí= áí= ~ÄçìíI= áå= çêÇÉê= íç= ÉñéäçêÉ= ïÜÉíÜÉê= íÜÉ= Ñ~Åíçêë= íÜ~í= áåÑäìÉåÅÉÇ=
ÇÉáåëíáíìíáçå~äáò~íáçå= áå= íÜÉ= NVSMë= ÅçìäÇ= éçëëáÄäó= êÉä~íÉ= íç= çìê= ÅìêêÉåí= ëáíì~íáçå= çÑ= ã~ëë=
áåÅ~êÅÉê~íáçåK= f=ïáää=éêçÅÉÉÇ= áå= íïç= ëíÉéëI= ÑçÅìëáåÖ= Ñáêëí=çå= íÜÉ=NVSMë= ~åÇ= íÜÉå= ~å~äóòáåÖ=éçëëáÄäÉ=
áãéäáÅ~íáçåë=Ñçê=çìê=ÅçåíÉãéçê~êó=ëáíì~íáçåK==
^K qÜÉ=j~àçê=c~Åíçêë=fåÑäìÉåÅáåÖ=aÉáåëíáíìíáçå~äáò~íáçå=áå=íÜÉ=NVSMëK==
qÜÉ=ãçëí=êÉäá~ÄäÉ=ëçÅá~ä=ëÅáÉåíáÑáÅ=êÉëÉ~êÅÜ=ÅçåîÉêÖÉë=çå=íÜêÉÉ=ã~àçê=ëçÅá~ä=~åÇ=éçäáíáÅ~ä=ÑçêÅÉë=
íÜ~í= ÅçåíêáÄìíÉÇ= íç= ÇÉáåëíáíìíáçå~äáò~íáçå= ÇìêáåÖ= íÜÉ= NVRMëI= SMë= ~åÇ= TMëW= íÉÅÜåçäçÖáÅ~ä=
                                                            
40 Torrey, Out of the Shadows, 1997, at 82. 
41 George W. Dowdall, “Mental Hospitals and Deinstitutionalization,” in Handbook of the Sociology of Mental 
Health 520, 520-521 (Carol S. Aneshenel & Jo C. Phelan eds., 1999). It is worth noting that this study took place 
after World War II, as the war itself greatly impacted subsequent mental health policy. 
42 William Gronfein, “Incentives and Intentions”, 1985, p. 194. 
43 Gerald N. Grob & Howard H. Goldman, The Dilemma of Mental Health Care Policy 52-53 (2006); Thomas 
Szasz, The Myth of Mental Illness: Foundations of a Theory of Personal Conduct (1961); Thomas J. Scheff, Being 
Mentally Ill:  A Sociological Theory (1966). 
44 Id. at 15. 
45 Dowdall, “Mental Hospitals and Deinstitutionalization,” in Handbook of the Sociology of Mental Health 520, 526 
(Carol S. Aneshenel & Jo C. Phelan eds., 1999).  
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~Çî~åÅÉãÉåíë=áå=ÇêìÖ=íÜÉê~éó=Ñçê=íêÉ~íãÉåí=çÑ=ãÉåí~ä=áääåÉëëI=ÉÅçåçãáÅ=áåÅÉåíáîÉë=íç=ëÜáÑí=Å~êÉ=Ñçê=
íÜÉ=ãÉåí~ääó= áää= íç=ÅçããìåáíóJÄ~ëÉÇ=çìíé~íáÉåí= Ñ~ÅáäáíáÉëI=~åÇ=ÅÜ~åÖáåÖ=ëçÅáÉí~ä=~ííáíìÇÉë=êÉÖ~êÇáåÖ=
ãÉåí~ä= áääåÉëëK= f=ïáää=~ÇÇêÉëë=É~ÅÜ=çÑ= íÜÉëÉ= áå= íìêåI= áå=çêÇÉê= íç= íÜÉå=ÉñéäçêÉ=ïÜÉíÜÉê= íÜÉó=éçáåí= íç=
ìëÉÑìä=ÇáêÉÅíáçåë=íçÇ~óK=
~K aêìÖë=~åÇ=íÜÉ=aÉîÉäçéãÉåí=çÑ=mëóÅÜá~íêáÅ=jÉÇáÅ~íáçå=
mêáçê= íç= íÜÉ=ÇÉîÉäçéãÉåí=çÑ=éëóÅÜá~íêáÅ=ÇêìÖ= íÜÉê~éóI= íÜÉ=ãçëí=ïáÇÉäó=ìëÉÇ= íêÉ~íãÉåíë= Ñçê=
ãÉåí~ä= áääåÉëë= áåÅäìÇÉÇ= ÉäÉÅíêçÅçåîìäëáîÉ= íÜÉê~éóI= áåëìäáå= Åçã~= íÜÉê~éóI= ~åÇ= äçÄçíçãóKQS= qÜÉëÉ=
íêÉ~íãÉåíë=Ü~Ç=ëáÖåáÑáÅ~åí=ëáÇÉ=ÉÑÑÉÅíëI= áåÅäìÇáåÖ=Äê~áå=Ç~ã~ÖÉI=~åÇ=ïÉêÉ=éêçîáÇÉÇ=çå=~å=áåé~íáÉåí=
Ä~ëáëK= qêÉ~íãÉåí= Ñçê= íÜÉ= ãÉåí~ääó= áää= ìåÇÉêïÉåí= ê~éáÇ= ÅÜ~åÖÉ= áå= íÜÉ= NVRMëI= ÜçïÉîÉêI= ïáíÜ= íÜÉ=
áåíêçÇìÅíáçå=çÑ=éëóÅÜá~íêáÅ=ãÉÇáÅ~íáçåK=få=NVRQI=ÅÜäçêçéêçã~òáåÉI=ã~êâÉíÉÇ=ìåÇÉê=íÜÉ=íê~ÇÉ=å~ãÉ=
qÜçê~òáåÉI=ÄÉÅ~ãÉ=íÜÉ=Ñáêëí=ïáÇÉäó=~î~áä~ÄäÉ=~åíáéëóÅÜçíáÅ=ãÉÇáÅ~íáçåKQT=qÜçìÖÜ=çêáÖáå~ääó=ÇÉîÉäçéÉÇ=
íç= ëÉÇ~íÉ= é~íáÉåíë= ìåÇÉêÖçáåÖ= ëìêÖÉêóI= ÅÜäçêéêçã~òáåÉ= Ü~Ç= íê~åèìáäáòáåÖ= ÉÑÑÉÅíë= íÜ~í= äÉÇ= íç= áíë=
~Çãáåáëíê~íáçå= Ñçê= ãÉåí~ä= áääåÉëëK= _ó= NVRSI= çîÉê= íïç= ãáääáçå= é~íáÉåíë= Ü~Ç= ÄÉÉå= éêÉëÅêáÄÉÇ=
ÅÜäçêçéêçã~òáåÉQU= ~åÇ= ~í= äÉ~ëí= PT= ëí~íÉë= ïÉêÉ= ìëáåÖ= ÅÜäçêéêçã~òáåÉ= çê= ~= ëáãáä~ê= ~åíáéëóÅÜçíáÅ=
ãÉÇáÅ~íáçå=áå=íÜÉáê=ëí~íÉ=ãÉåí~ä=Üçëéáí~äëKQV==
qÜÉ= É~êäó= ~Ççéíáçå= çÑ= ÅÜäçêçéêçã~òáåÉ= ï~ë= ÇìÉI= áå= é~êíI= íç= ÉñíÉåëáîÉ= ã~êâÉíáåÖ= ~åÇ=
äçÄÄóáåÖ=ÉÑÑçêíë=Äó=pãáíÜI=häáåÉ=~åÇ=cêÉåÅÜ=i~Äë=EíÜÉ=ã~åìÑ~ÅíìêÉê=çÑ=qÜçê~òáåÉF=Ñçê=íÜÉ=ìëÉ=çÑ=íÜÉ=
ÇêìÖ= áå= éëóÅÜá~íêáÅ= Ñ~ÅáäáíáÉëKRM= cçê= íÜÉ= áåëíáíìíáçåëI= íÜÉ= åÉï=ÇêìÖ= íÜÉê~éó=ï~ë= ÉñíêÉãÉäó= ~ííê~ÅíáîÉ=
ÄÉÅ~ìëÉ=áí=“~ééÉ~êÉÇ=íç=çÑÑÉê=~=ëçäìíáçå=íç=çåÉ=çÑ=íÜÉ=éêçÄäÉãë=íÜ~í=Ü~Ç=éÉêÉååá~ääó=éä~ÖìÉÇ=íÜÉ=ëí~íÉ=
Üçëéáí~äW=íÜÉ=ã~áåíÉå~åÅÉ=çÑ=çêÇÉêKÒRN=qÜÉ=êáëÉ=áå=é~íáÉåí=éçéìä~íáçåë=áå=ëí~íÉ=Üçëéáí~äë=Ü~Ç=äÉÑí=íÜÉ=
Ñ~ÅáäáíáÉë=ïáíÜ=ÅÜêçåáÅ=ëÅ~êÅáíó=áå=Üìã~å=~åÇ=éÜóëáÅ~ä=êÉëçìêÅÉëI=~åÇ=íÜÉ=ìëÉ=çÑ=ãÉÇáÅ~íáçå=~ääçïÉÇ=
íÜÉ=Üçëéáí~äë= íç=ã~å~ÖÉ=ãçêÉ=é~íáÉåíë=ïáíÜ= äÉëë=ëí~ÑÑÔ~åÇ=ÉîÉå=íç=~ääçï=ëçãÉ=é~íáÉåíë= íç=ã~å~ÖÉ=
íÜÉáê=çïå=ëÉîÉêÉ=éëóÅÜçíáÅ=ëóãéíçãëKRO=aêìÖ=íÜÉê~éó=~äëç=çÑÑÉêÉÇ=~=íêÉ~íãÉåí=Ñçê=ãÉåí~ä=áääåÉëë=íÜ~í=
ÅçìäÇ=ÄÉ=éêçîáÇÉÇ=çå=~å=çìíJé~íáÉåí=Ä~ëáëK==
^äíÜçìÖÜ=ëÉîÉê~ä=ëÅÜçä~êë=Ü~îÉ=åçíÉÇ=íÜ~í=íÜÉ=áåíêçÇìÅíáçå=~åÇ=ìëÉ=çÑ=íÜÉ=ÇêìÖë=ÇáÇ=åçí=áíëÉäÑ=
Å~ìëÉ= ~= ëáÖåáÑáÅ~åí= êÉÇìÅíáçå= áå= é~íáÉåí= éçéìä~íáçåIRP= íÜÉ= ~î~áä~Äáäáíó= çÑ= íÜÉ= éëóÅÜá~íêáÅ=ãÉÇáÅ~íáçå=
Ü~Ç=~=ëáÖåáÑáÅ~åí=áãé~Åí=çå=éìÄäáÅ=éÉêÅÉéíáçå=~åÇ=éìÄäáÅ=éçäáÅó=~ë=ïÉääK=q~åÖáÄäÉ=ãÉÇáÅ~äáò~íáçåI=áå=
                                                            
46 William Gronfein, “Psychotropic Drugs and the Origins of Deinstitutionalization,” 1985, p. 444. 
47 E. Fuller Torrey, “Out of the Shadows,” 1997, p. 99. 
48 Id. 
49 Gronfein, “Psychotropic Drugs and the Origins of Deinstitutionalization,”, 1985, p. 441. 
50 Id. at 441-42. 
51 Id. at 442. 
52 David A. Rochecroft, From Poorhouses to Homelessness: Policy Analysis and Mental Health Care 215 (1983). 
Previous treatments, like electroconvulsive therapy, could only be provided on an inpatient basis. 
53 Gronfein, “Psychotropic Drugs and the Origins of Deinstitutionalization,” 1985, p. 448; Torrey, Out of the 
Shadows, 1997, p. 99-100. 
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íÜÉ=Ñçêã=çÑ=~=éáääI=éêçãçíÉÇ=íÜÉ=ãÉåí~ääó=áää=“íç=íÜÉ=ëí~íìë=çÑ=é~íáÉåíë=áå=íÜÉ=ÉóÉë=çÑ=ã~åó=ãÉãÄÉêë=
çÑ=íÜÉ=éìÄäáÅKÒRQ=^ë=ëçãÉ=êÉëÉ~êÅÜÉêë=Ü~îÉ=åçíÉÇI=“íê~åèìáäáòáåÖ=ÇêìÖë=~ÑÑÉÅíÉÇ=íÜÉ=Åäáã~íÉ=çÑ=çéáåáçå=
áå=ãÉåí~ä=ÜÉ~äíÜ=Å~êÉ=áå=~=ï~ó=íÜ~í=Å~êêáÉÇ=ÄÉóçåÇ=íÜÉáê=î~äìÉ=~ë=ãÉÇáÅ~ä=~ééäáÅ~íáçåëKÒRR=“xjzÉåí~ä=
ÜÉ~äíÜ= éêçÑÉëëáçå~äë= ÄÉÖ~å= íç= ~ÇîçÅ~íÉ= Åçããìåáíó= Å~êÉI= áå= é~êíI= ÄÉÅ~ìëÉ= íÜÉ= áåíêçÇìÅíáçå= çÑ=
éëóÅÜçíêçéáÅ=ãÉÇáÅ~íáçåë=ÅçåíêáÄìíÉÇ=ëáÖåáÑáÅ~åíäó=íç=íÜÉ=ëóëíÉã~íáÅ=ã~å~ÖÉãÉåí=çÑ=ã~åó=ëÉîÉêÉäó=
éëóÅÜçíáÅ=é~íáÉåíë=~åÇ=ã~ÇÉ=ÇáëÅÜ~êÖáåÖ=íÜÉã=Ä~Åâ=íç=íÜÉ=Åçããìåáíó=éçëëáÄäÉKÒRS===
=mçäáÅó= ã~âÉêë= ~äëç= äççâÉÇ= íç= éëóÅÜá~íêáÅ= ãÉÇáÅáåÉ= íç= ãçîÉ= áåëíáíìíáçå~äáòÉÇ= é~íáÉåíëI= åç=
äçåÖÉê= ÅçåëáÇÉêÉÇ= áåÅìê~ÄäÉ=çê=ìåíêÉ~í~ÄäÉI=Ä~Åâ= áåíç= íÜÉ= ÅçããìåáíóK=qÜìëI= íÜÉ=ãçîÉ= ~ï~ó= Ñêçã=
áåëíáíìíáçå~äáòÉÇ= ãÉåí~ä= ÜÉ~äíÜÅ~êÉ= ï~ë= ÜÉ~îáäó= áåÑäìÉåÅÉÇ= Äó= íÜÉ= ÇÉîÉäçéãÉåí= çÑ= éëóÅÜá~íêáÅ=
ãÉÇáÅ~íáçåI= åçí= çåäó= ÄÉÅ~ìëÉ= áí= ~ääçïÉÇ= çìíJé~íáÉåí= Å~êÉ= Ñçê= ãÉåí~ä= áääåÉëë= Äìí= ~äëç= ÄÉÅ~ìëÉ= áí=
ÅÜ~åÖÉÇ= éìÄäáÅ= ~åÇ=éçäáíáÅ~ä= ëÉåíáãÉåí= êÉÖ~êÇáåÖ= íÜÉ=ãÉåí~ääó= áääK=^ë=dêçåÑÉáå=ïêáíÉëI= “íÉëíáãçåó=
Ñêçã=~=åìãÄÉê=çÑ=ëçìêÅÉë=ÇçÉë=áåÇáÅ~íÉ=íÜ~í=íÜÉ=~ÇîÉåí=çÑ=éëóÅÜçíêçéáÅ=ãÉÇáÅ~íáçåë=ï~ë= äáåâÉÇ=íç=
íÜÉ= ÉãÉêÖÉåÅÉ=çÑ= ~=åÉï=éÜáäçëçéÜó= êÉÖ~êÇáåÖ=ïÜ~í=ï~ë=éçëëáÄäÉ= ~åÇ=ÇÉëáê~ÄäÉ= áå= íÜÉ=éêçîáëáçå=çÑ=
ãÉåí~ä=ÜÉ~äíÜ=Å~êÉ=Ñçê=íÜÉ=ëÉêáçìëäó=ãÉåí~ääó=áääKÒRT=
ÄK cáå~åÅá~ä=fåÅÉåíáîÉëW=cÉÇÉê~ä=éêçÖê~ãë=~åÇ=ÅçëíJëÜáÑíáåÖ=áåÅÉåíáîÉë=
^= ëÉÅçåÇ= ã~àçê= ÅçåíêáÄìíáåÖ= Ñ~Åíçê= íç= ÇÉáåëíáíìíáçå~äáò~íáçå= ï~ë= ÑÉÇÉê~ä= áåáíá~íáîÉ= ~åÇ=
áåíÉêîÉåíáçåë=ÄÉÖáååáåÖ=áå=íÜÉ=É~êäó=NVSMëK=få=NVSPI=mêÉëáÇÉåí=hÉååÉÇó=éêçéçëÉÇ=íÜÉ=`çããìåáíó=
jÉåí~ä= eÉ~äíÜ= `ÉåíÉêë= ^Åí= ïáíÜ= íÜÉ= áÇÉ~= çÑ= ÅêÉ~íáåÖ= ÅçããìåáíóJÄ~ëÉÇ=ãÉåí~ä= ÜÉ~äíÜ= ÅÉåíÉêë= íç=
éêçîáÇÉ=ÅçãéêÉÜÉåëáîÉ=ãÉåí~ä=ÜÉ~äíÜ=Å~êÉKRU=fåíÉêÉëíáåÖäóI=mêÉëáÇÉåí=hÉååÉÇó=~ííêáÄìíÉÇ=íÜÉ=éä~å=íç=
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54 Rochecroft, Poorhouses, p. 39; Roberts, 1967, p. 25. 
55 Rochecroft, From Poorhouses to Homelessness, 1983, p. 38 
56 Id. 
57 Gronfein, “Psychotropic Drugs,” 1985, p. 450. 
58 Bernard L. Bloom, Community Mental Health 20 (2d ed.1984). 
59 Gronfein, “Psychotropic Drugs,” 1985, p. 450. 
60 Medicaid provides selected health care to the indigent, regardless of age, and is funded jointly by contributions 
from federal and state governments.  
61 Medicare is a federally funded and administered health-insurance program that provides selected health care to 
“all persons over age 65 who are eligible for Social Security benefits, regardless of income.” Gronfein, “Incentives 
and Intentions,” 1985, p. 200.  
62 Gronfein, “Incentives and Intentions,” (citing United States Senate Subcommittee on Long-Term Care) 
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63 Torrey, Out of the Shadows, 1997, p. 102. 
64 Id. 
65 As a historical side note, some have theorized that institutionalization of the mentally ill in state psychiatric 
facilities was also driven by cost-shifting incentives. State-run institutions emerged as a replacement to locally 
funded workhouses and almshouses, thus shifting the cost of care for the mentally ill from local to state 
governments. Gerald N. Grob, Mental Institutions in America 1-35 (1973). 
 
66 Gronfein 201 
67 Rochecroft, From Poorhouses to Homelessness, 1983, p. 34. 
68 Id. 
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69 See generally, Alex Sareyan, The Turning Point (1994) (discussing how WWII conscientious objectors played a 
significant role in exposing the poor treatment of institutionalized patients). 
70 Alex Sareyan, The Turning Point 65-71 (1994). 
71 Joseph Halpern et al., The Myths of Deinstitutionalization: Policies for the Mentally Disabled 3 (1980). 
72 Gerald N. Grob & Howard H. Goldman, The Dilemma of Mental Health Care Policy 3 (2006). 
73 Nina Ridenour, Mental Health in the United States: A Fifty-year History 107 (1961). 
74 Rochecroft, From Poorhouses to Homelessness, 1983, p. 52. 
75 Thomas Szasz, The Myth of Mental Illness: Foundations of a Theory of Personal Conduct (1961) (arguing against 
modern psychiatry and denying the existence of mental illness). 
76 See generally Gerald N. Grob, Mental Illness and American Society 1875-1940 15 (1983). 
77. David J. Rothman, The Discovery of the Asylum: Social Order and Disorder in the New Republic (1971). 
DRAFT: January 21, 2011    Harcourt:  Lessons from Deinstitutionalization 
 
16 
~åÇ=`áîáäáò~íáçåITU= ~åÇ=dÉê~äÇ=dêçÄÛë=qÜÉ=pí~íÉ= ~åÇ= íÜÉ=jÉåí~ääó= fääITV= ê~áëÉÇ=èìÉëíáçåë= ~Äçìí= íÜÉ=
Åçåíáåìáíó= çÑ= ÅçåÑáåÉãÉåí= ~Åêçëë= ÇáÑÑÉêÉåí= êÉ~äãëI= ÉëéÉÅá~ääó= íÜÉ= ~ëóäìã= ~åÇ= íÜÉ= éêáëçåK= oáëáåÖ=
ëÉåíáãÉåí= ~Ö~áåëí= íÜÉ=ìëÉ=çÑ= áåëíáíìíáçåë= Ñçê=éëóÅÜá~íêáÅ= íêÉ~íãÉåíI=ÄìííêÉëëÉÇ=Äó=âåçïäÉÇÖÉ=çÑ= íÜÉ=
éççê=ÅçåÇáíáçåë=ïáíÜáå=áåëíáíìíáçåëI=ÉåÖÉåÇÉêÉÇ=~=êÉÑçêã=ãçîÉãÉåí=Ñçê=Åçããìåáíó=ãÉåí~ä=ÜÉ~äíÜI=
~å=~äíÉêå~íáîÉ=~ééêç~ÅÜ=íÜ~í=Ñ~îçêÉÇ=“~=ãçêÉ=ÇÉÅÉåíê~äáòÉÇI=ëÜçêíJíÉêãI=íêÉ~íãÉåíJçêáÉåíÉÇ=ëóëíÉã=çÑ=
ãÉåí~ä=ÜÉ~äíÜ= Å~êÉ= ëÉêîáÅÉëÒ= çîÉê= “äçåÖJíÉêã=ÅìëíçÇá~ä= Å~êÉÒ= áå= áåëíáíìíáçåëKUM=qÜÉëÉ= Åìäíìê~ä= ëÜáÑíëI=
ÄçíÜ= áå=éìÄäáÅ=ìåÇÉêëí~åÇáåÖ=çÑ=ãÉåí~ä= áääåÉëëI=~åÇ= áå=éÉêÅÉéíáçå=çÑ= áåëíáíìíáçå~äáòÉÇ=íêÉ~íãÉåí=çÑ=
íÜÉ=ãÉåí~ääó=áääI=ÅçåíêáÄìíÉÇ=íç=íÜÉ=ÇÉéçéìä~íáçå=íêÉåÇ=áå=áåëíáíìíáçåëK=====
få= ÅçåÅÉêí= ïáíÜ= ÅÜ~åÖáåÖ= ëçÅá~ä= éÉêÅÉéíáçåë= çÑ= íÜÉ= ãÉåí~ääó= áää= ~åÇ= ãÉåí~ä= ÜÉ~äíÜ= Å~êÉI=
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áåîçäìåí~êó= ÅçããáíãÉåíëKUP= få= lÛ`çååçê= îK= açå~äÇëçåI= íÜÉ= pìéêÉãÉ= `çìêí= ÜÉäÇ= íÜ~í= íÜÉ= ëí~íÉ=
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78. Michel Foucault, Madness and Civilization (Richard Howard trans., Vintage Books 1988) (1961). 
79. Gerald N. Grob, The State and the Mentally Ill: A History of Worcester State Hospital in Massachusetts 1830–
1920 (1966). 
80 Bernard L. Bloom, Community Mental Health 20 (2d ed.1984). 
81 See, for example, Stephen T. Morse, A Preference for Liberty: The Case against Involuntary Commitment of the 
Mentally Disordered, 70 Cal. L. Rev. 54 (1982); Torrey, Out of the Shadows, 1997, p. 142. 
82 William Gronfein, “Incentives and Intentions,” 1985, p. 194. 
83 Id. 
84 422 U.S. 563, 575 (1975). 
85 Stephen Rachlin, “The Influence of Law on Deinstitutionalization,” in Deinstitutionalization 41, 46-51 (Leona L. 
Barasch ed., 1983). 
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qÜçìÖÜ=f=Ü~îÉ=ÑçÅìëÉÇ=çå=íÜÉ=íÜêÉÉ=äÉ~ÇáåÖ=Ñ~Åíçêë=áÇÉåíáÑáÉÇ=áå=íÜÉ=êÉëÉ~êÅÜ=äáíÉê~íìêÉI=çíÜÉê=ÑçêÅÉë=
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ÑçëíÉêÉÇ=êÉÅÉéíáîáíó=íçï~êÇ=~=éëóÅÜçÇóå~ãáÅ=~åÇ=éëóÅÜç~å~äóíáÅ=ãçÇÉä=íÜ~í=ÉãéÜ~ëáòÉÇ=äáÑÉ=
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ÄÉÅ~ãÉ= éçéìä~êI= ~= ÄÉäáÉÑ= ÑçëíÉêÉÇ= Äó= éëóÅÜá~íêáëíë= ~åÇ= çíÜÉê= ãÉåí~ä= ÜÉ~äíÜ= éêçÑÉëëáçå~äë=
áÇÉåíáÑáÉÇ= ïáíÜ= ~= éìÄäáÅ= ÜÉ~äíÜ= çêáÉåí~íáçåK= cçìêíÜI= ~= éÉêî~ëáîÉ= Ñ~áíÜ= ÇÉîÉäçéÉÇ= íÜ~í=
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_K aê~ïáåÖ=m~ê~ääÉäë=ïáíÜ=íÜÉ=`ìêêÉåí=páíì~íáçå=çÑ=j~ëë=fåÅ~êÅÉê~íáçå=
                                                            
86 344 F. Supp. 373 (M. D. Ala 1972). 
87 Torrey, Out of the Shadows, 1997, p. 144. 
88 Id. at 144 n13. 
89 Id. at p. 145. 
90 Grob, From Asylum to Community, 1991, at page 4. 
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91 Libby Sander, “Inmate’s Death in Solitary Cell Prompts Judge to Ban Restraints,” New York Times, November 15, 
2006. 
92 Abby Goodnough, “Officials Clash Over Mentally Ill in Florida Jails,” New York Times, November 15, 2006. 
93 Alisa Ulferts, “Head of DCF is fined $80,000,” New York Times, December 1, 2006. 
94 Paula M. Ditton, Bureau of Justice Statistics, U.S. Dep’t of Justice, Special Report: Mental Health and the 
Treatment of Inmates and Probationers 3 (1999), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/mhtip.pdf. 
95 Erik Eckholm, “Inmates Report Mental Illness at High Levels,” New York Times, September 7, 2006. 
96 See Health, United States, 2004, Report of the US Department of Health and Human Services, updated at 
http://www.cdc.gov/nchs/data/hus/hus09.pdf#executivesummary. See also ABC News Report here: 
http://abclocal.go.com/kabc/story?section=news/health&id=6143292 ; Bloomberg Report here: 
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Sunder Rajan’s article in the New Left Review titled “Biocapital: Indian Clinical Trials and Surplus Health” available 
here: http://www.forliberation.org/site/archive/issue0807/article020807.htm.  
97 See generally Eric Silver, Richard B. Felson, and Matthew Vaneseltine, “The Relationship between Mental Health 
Problems and Violence among Criminal Offenders,” Criminal Justice and Behavior 35, no. 4 (2008): 405-26; Tony 
Butler, Peter W. Schofield, David Greenberg, Stephen H. Allnutt, Devon Indig, Vaughan Carr, Catherine D'Este, 
Philip B. Mitchell, Lee Knight, and Andrew Ellis, “Reducing Impulsivity in Repeat Violent Offenders: An Open 
Label Trial of a Selective Serotonin Reuptake Inhibitor,” Australian and New Zealand Journal of Psychiatry 44, no. 
12 (2010): 1137-43. 
98 Bernard E. Harcourt, “Making Willing Bodies: Manufacturing Consent Among Prisoners and Soldiers, Creating 
Human Subjects, Patriots, and Citizens,” work-in-progress paper to be presented at the New School Conference on 
The Body and the State on February 11, 2011.  
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99 One of the leading researchers here is Martin Kafka. See generally Peer Briken and Martin P. Kafka, 
“Pharmacological Treatments for Paraphilic Patients and Sexual Offenders,” Current Opinion in Psychiatry 20, no. 
6 (2007): 609-13. 
100 See generally Christopher A. Mallett, Patricia Stoddard Dare, and Mamadou M. Seck, “Predicting Juvenile 
Delinquency: The Nexus of Childhood Maltreatment, Depression and Bipolar Disorder,” Criminal Behaviour and 
Mental Health 19, no. 4 (2009): 235-46; Jean Decety, Kalina J. Michalska, Yuko Akitsuki, and Benjamin B. Lahey, 
“Atypical Empathic Responses in Adolescents with Aggressive Conduct Disorder: A Functional MRI 
Investigation,” Biological Psychology 80, no. 2 (2009): 203-11. 
101 See http://county.milwaukee.gov/WraparoundMilwaukee/WraparoundAward.htm  
102 See generally Steven S. Martin, Clifford A. Butzin, Christine A. Saum, and James A. Inciardi, “Three-Year 
Outcomes of Therapeutic Community Treatment for Drug-Involved Offenders in Delaware: From Prison to Work 
Release to Aftercare,” The Prison Journal 79, no. 3 (1999): 294-320; Michelle A. Lang and Belenko Steven, 
“Predicting Retention in a Residential Drug Treatment Alternative to Prison Program,” Journal of substance abuse 
treatment 19, no. 2 (2000): 145-60; Jason Luty, “What Works in Drug Addiction?” Adv Psychiatr Treat 9, no. 4 
(2003): 280-88. 
103 Decety et al., “Atypical Empathic Responses,” 2009, p. 203. 
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123 See http://www.justicereinvestment.org/  
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124 See Justice Reinvestment Overview pdf document downloadable at http://www.justicereinvestment.org/  
125 See new paper by Loïc Wacquant on reentry programs.  
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qÜÉ=Å~ëÉë=Ü~îÉ=~=ÅçãéäáÅ~íÉÇ=éêçÅÉÇìê~ä=Üáëíçêó=íÜ~í=Ü~Ç=ÄÉÉå=ïáåÇáåÖ=áíë=ï~ó=íÜêçìÖÜ=íÜÉ=
ÑÉÇÉê~ä=Åçìêíë=ëáåÅÉ=íÜÉ=É~êäó=NVVMëK=qÜÉ=Ñáêëí=Å~ëÉI=íÜÉ=`çäÉã~åNPM=Å~ëÉ=áåáíá~íÉÇ=áå=NVVMI=ï~ë=~=Åä~ëëJ
~Åíáçå= ä~ïëìáí= ÑáäÉÇ= çå= ÄÉÜ~äÑ= çÑ= `~äáÑçêåá~= áåã~íÉë= ïáíÜ= ëÉêáçìë=ãÉåí~ä= ÇáëçêÇÉêëK= qÜÉ=`çäÉã~å=
éä~áåíáÑÑë=ê~áëÉÇ=Åä~áãë=Ä~ëÉÇ=çå=áå~ÇÉèì~íÉ=ãÉåí~ä=ÜÉ~äíÜ=Å~êÉ=éêçîáÇÉÇ=íç=`~äáÑçêåá~=éêáëçåÉêëK=få=
NVVRI=ÑçääçïáåÖ=~=Ñìää=íêá~ä=áå=Ñêçåí=çÑ=~=j~Öáëíê~íÉ=gìÇÖÉI=íÜÉ=aáëíêáÅí=`çìêí=ÑçìåÇ=íÜ~í=íÜÉ=ãÉåí~ä=
ÜÉ~äíÜ=Å~êÉ=éêçîáÇÉÇ=íç=`~äáÑçêåá~Ûë=áåã~íÉë=ï~ë=Åçåëíáíìíáçå~ääó=áå~ÇÉèì~íÉI=~åÇ=íÜ~í=íÜÉ=pí~íÉ=ÇáÇ=
åçí=éêçîáÇÉ=“Ä~ëáÅI= ÉëëÉåíá~ääó= Åçããçå= ëÉåëÉI= ÅçãéçåÉåíë=çÑ= ~=ãáåáã~ääó= ~ÇÉèì~íÉ=éêáëçå=ãÉåí~ä=
ÜÉ~äíÜ= Å~êÉ= ÇÉäáîÉêó= ëóëíÉãKÒNPN= _~ëÉÇ= çå= íÜÉëÉ= ÑáåÇáåÖëI= íÜÉ= `çäÉã~å= Åçìêí= ÉåíÉêÉÇ= ~å= çêÇÉê=
êÉèìáêáåÖ=ÇÉÑÉåÇ~åíë=íç=ÇÉîÉäçé=éä~åë=íç=êÉãÉÇó=íÜÉ=Åçåëíáíìíáçå~ä=îáçä~íáçåë=ìåÇÉê=íÜÉ=ëìéÉêîáëáçå=
çÑ=~=ëéÉÅá~ä=ã~ëíÉêK=qÜÉ=péÉÅá~ä=j~ëíÉê=ëìéÉêîáëÉÇ=çîÉê=~=ÇÉÅ~ÇÉ=çÑ=êÉãÉÇá~ä=ÉÑÑçêíëK=_ó=OMMSI=ïÜÉå=
íÜÉ=aáëíêáÅí=`çìêí=àìÇÖÉ=Öê~åíÉÇ=íÜÉ=`çäÉã~å=éä~áåíáÑÑëÛ=ãçíáçå=Ñçê=~=ÜÉ~êáåÖ=ÄÉÑçêÉ=~=íÜêÉÉJàìÇÖÉ=
é~åÉäI=íÜÉ=Åçìêí=Ü~Ç=áëëìÉÇ=çîÉê=TM=çêÇÉêë=áå=íÜÉ=`çäÉã~å=Å~ëÉK=
mä~í~=îK=pÅÜï~êòÉåÉÖÖÉêNPOI=ÑáäÉÇ=áå=OMMNI=ï~ë=~=Åä~ëë=~Åíáçå=ä~ïëìáí=Åä~áãáåÖ=íÜ~í=íÜÉ=ÇÉäáîÉêó=
çÑ=ãÉÇáÅ~ä=Å~êÉ=áå=íÜÉ=`~äáÑçêåá~=pí~íÉ=éÉå~ä=ëóëíÉã=ï~ë=Åçåëíáíìíáçå~ääó=áå~ÇÉèì~íÉK=qÜÉ=é~êíáÉë=áå=
mä~í~= EïÜç= Ü~Ç= ÄÉÉå= áåÑçêã~ääó= åÉÖçíá~íáåÖ= ëáåÅÉ= NVVVFNPP= åÉÖçíá~íÉÇ= ~= ëíáéìä~íáçå= Ñçê= áåàìåÅíáîÉ=
êÉäáÉÑ= áå= OMMOKNPQ= ^ÑíÉê= íÜêÉÉ= óÉ~êë= çÑ= êÉéçêíë= çÑ= íÜÉ= pí~íÉÛë= åçåÅçãéäá~åÅÉ= ïáíÜ= íÜÉ= ~ÖêÉÉãÉåí=
ElÅíçÄÉê= OMMRFI= íÜÉ= mä~í~= Åçìêí= ~ééçáåíÉÇ= ~= êÉÅÉáîÉê= íç= çîÉêëÉÉ= íÜÉ= `a`o= ~åÇ= ÄêáåÖ= áíë=
                                                            
126 The case has since been recaptioned to Brown et al. v. Plata et al., Supreme Court Docket No. 09-1233. 
127 Plata v. Schwarzenegger, 3:01-cv-01351-TEH (N.D. Cal. 2001). 
128 Coleman v. Schwarzenegger, 2:90-cv-00520-LKK-JFM (E.D. Cal. 1990) 
129 Coleman specifically addresses the lack of mental healthcare facilities; while Plata addresses medical facilities 
generally. 
130 Coleman v. Schwarzenegger, 2:90-cv-00520-LKK-JFM (E.D. Cal. 1990) 
131 Specific deficiencies cited by the court included delays in treatment, which worsened and exacerbated illness, 
improper screening, improper medication management, poor record keeping and chronic understaffing. 
132 Plata v. Schwarzenegger, 3:01-cv-01351-TEH (N.D. Cal. 2001). 
133Order and Opinion, 2009 WL 24308420, *3 (N.D. Cal., E.D. Cal. 2009). 
134 Id. 
DRAFT: January 21, 2011    Harcourt:  Lessons from Deinstitutionalization 
 
27 
ã~å~ÖÉãÉåí=çÑ=áåã~íÉ=ÜÉ~äíÜÅ~êÉ=áåíç=Åçåëíáíìíáçå~ä=Åçãéäá~åÅÉKNPR=qÜÉ=êÉÅÉáîÉê=ï~ë=Öê~åíÉÇ=Äêç~Ç=
~ìíÜçêáíó= íç= ÇÉîÉäçé= ~åÇ= áãéäÉãÉåí= ~= ëóëíÉã= çÑ= ãÉÇáÅ~ä= Å~êÉ= ÇÉäáîÉêó= íÜ~í= ãÉí= Åçåëíáíìíáçå~ä=
ëí~åÇ~êÇë=“~ë=ëççå=~ë=éê~ÅíáÅ~ÄäÉKÒNPS==
få=íÜÉ=ãÉ~å=íáãÉI=çå=lÅíçÄÉê=NQI=OMMSI=íÜÉåJÖçîÉêåçê=pÅÜï~êòÉåÉÖÖÉê=ÇÉÅä~êÉÇ=~=ëí~íÉ=çÑ=
ÉãÉêÖÉåÅóI=ëí~íáåÖ=íÜ~í=íÜÉ=çîÉêÅêçïÇáåÖ=áå=éêáëçåë=éçëÉÇ=~=ëìÄëí~åíá~ä=êáëâ=íç=íÜÉ=ÜÉ~äíÜ=~åÇ=ë~ÑÉíó=
çÑ=ïçêâÉêë= ~åÇ= áåã~íÉë= áå=`~äáÑçêåá~= éêáëçåëI= ~åÇ= íÜ~í= áããÉÇá~íÉ= ~Åíáçå=ï~ë= êÉèìáêÉÇ= íç= éêÉîÉåí=
ÇÉ~íÜ=~åÇ=Ü~êã=Å~ìëÉÇ=Äó=ëÉîÉêÉ=çîÉêÅêçïÇáåÖK=cçääçïáåÖ=íÜÉ=ÖçîÉêåçêÛë=ÇÉÅä~ê~íáçå=çÑ=íÜÉ=ëí~íÉ=çÑ=
ÉãÉêÖÉåÅóI=ÄçíÜ=íÜÉ=éä~áåíáÑÑë=áå=íÜÉ=mä~í~=~åÇ=`çäÉã~å=Å~ëÉë=ÑáäÉÇ=ãçíáçåë=íç=ÅçåîÉåÉ=~=íÜêÉÉJàìÇÖÉ=
é~åÉä= ìåÇÉê= mio^= íç= ÅçåëáÇÉê= ïÜÉíÜÉê= ~= mêáëçå= oÉäÉ~ëÉ= lêÇÉê= ëÜçìäÇ= ÄÉ= ÅçåëáÇÉêÉÇI= ~åÇ= íÜÉ=
ãçíáçåë=ïÉêÉ=Öê~åíÉÇK=qÜÉ=Å~ëÉë=ïÉêÉ=ÅçåëçäáÇ~íÉÇI=~åÇ=ÜÉ~êÇ=ÄÉÑçêÉ=~= íÜêÉÉJàìÇÖÉ=é~åÉä= íç=~ëëÉëë=
ïÜÉíÜÉê=~=mêáëçå=oÉäÉ~ëÉ=lêÇÉê=ï~ë=~å=~ééêçéêá~íÉ=êÉãÉÇó=ìåÇÉê=íÜÉ=mio^K=cçääçïáåÖ=~å=ÉñíÉåëáîÉ=
ÉîáÇÉåíá~êó=ÜÉ~êáåÖI=íÜÉ=é~åÉä=ÇÉíÉêãáåÉÇ=íÜ~í=çîÉêÅêçïÇáåÖ=áå=ëí~íÉ=éÉå~ä=Ñ~ÅáäáíáÉë=ï~ë=íÜÉ=éêáã~êó=
Å~ìëÉ= çÑ= íÜÉ= Åçåëíáíìíáçå~ääó= áå~ÇÉèì~íÉ= éêçîáëáçå= çÑ= ãÉÇáÅ~ä= ~åÇ=ãÉåí~ä= ÜÉ~äíÜ= Å~êÉK= qÜÉ= é~åÉä=
çêÇÉêÉÇ=`~äáÑçêåá~= íç= ÅêÉ~íÉ= ~åÇ= ÑáäÉ= “~= éçéìä~íáçå= êÉÇìÅíáçå= éä~å= íÜ~í=ïáää= áå= åç=ãçêÉ= íÜ~å= íïç=
óÉ~êë=êÉÇìÅÉ=íÜÉ=éçéìä~íáçå=çÑ=íÜÉ=`a`oÛë=~Çìäí=áåëíáíìíáçåë=íç=NPTKRB=çÑ=íÜÉáê=ÅçãÄáåÉÇ=ÇÉëáÖå=
Å~é~ÅáíóKÒNPT==
få=íÜÉ=~ééÉ~ä=ÄÉÑçêÉ=íÜÉ=pìéêÉãÉ=`çìêíI=íÜÉ=pí~íÉ=çÑ=`~äáÑçêåá~=ÅÜ~ääÉåÖÉÇ=íÜÉ=íÜêÉÉJàìÇÖÉ=
çêÇÉê=ã~åÇ~íáåÖ= íÜ~í= íÜÉ=pí~íÉ= êÉÇìÅÉ= íÜÉ=éçéìä~íáçå=çÑ= íÜÉ=éêáëçåë= íç=NPTKRB=çÑ= íÜÉáê= ÇÉëáÖåÉÇ=
Å~é~Åáíó=ïáíÜáå= íïç= óÉ~êëKNPU= qÜÉ= íÜêÉÉ= àìÇÖÉ= é~åÉä= ÅÜçëÉ= íÜáë= Å~é= Ä~ëÉÇ= çå= ÉñéÉêí= íÉëíáãçåó= ~åÇ=
ÉîáÇÉåÅÉ=éêÉëÉåíÉÇ=ÇìêáåÖ=íÜÉ=ÜÉ~êáåÖK=qÜÉ=éä~áåíáÑÑë=Ü~Ç=êÉèìÉëíÉÇ=~=NPMB=ÇÉëáÖå=Å~é~Åáíó=Å~éI=~åÇ=
ëìééçêíÉÇ=íÜÉ=êÉèìÉëí=ïáíÜ=ÉñéÉêí=íÉëíáãçåóI=ïÜáÅÜ=áåÅäìÇÉÇ=êÉéçêíë=Ñêçã=íÜÉ=dìÄÉêå~íçêá~ä=píêáâÉ=
qÉ~ã= í~ëâÉÇ= ïáíÜ= ~ÇÇêÉëëáåÖ= íÜÉ= mêáëçå= lîÉêÅêçïÇáåÖ= pí~íÉ= çÑ= bãÉêÖÉåÅó= ~åÇ= íÜÉ= _ìêÉ~ì= çÑ=
mêáëçåëK=_çíÜ=êÉéçêíë=ëÉí=éçéìä~íáçå=ã~å~ÖÉãÉåí=Öç~äë=íç=Å~é=áåã~íÉ=éçéìä~íáçåë=~í=NPMB=ÇÉëáÖå=
Å~é~ÅáíóK= qÜÉ= pí~íÉ= ~êÖìÉÇ= íÜ~í= íÜÉëÉ= éçéìä~íáçå= Öç~äë= ïÉêÉ= “ÇÉëáê~ÄäÉIÒ= Äìí= åçí= Åçåëíáíìíáçå~ääó=
êÉèìáêÉÇK= líÜÉê= ÉñéÉêí= íÉëíáãçåóI= áåÅäìÇáåÖ= ~= OMMQ= `çêêÉÅíáçåë= fåÇÉéÉåÇÉåí= oÉîáÉï= m~åÉä=
EéêÉé~êÉÇ=Äó=~=Öêçìé=çÑ=ÉñéÉêáÉåÅÉÇ=`~äáÑçêåá~=éêáëçå=ï~êÇÉåëF=ëìÖÖÉëíÉÇ=íÜ~í=“~=ëóëíÉã=çéÉê~íáåÖ=~í=
NQRB= ÇÉëáÖå= Å~é~Åáíó= ÅçìäÇ= ëìééçêí= Ñìää= áåã~íÉ= éêçÖê~ããáåÖ= áå= ~= ë~ÑÉI= ëÉÅìêÉ= ÉåîáêçåãÉåíKÒNPV=
eçïÉîÉêI=íÉëíáãçåó=êÉÖ~êÇáåÖ=íÜáë=êÉéçêí=ëÜçïÉÇ=íÜ~í=~ÇÉèì~íÉ=ãÉÇáÅ~ä=~åÇ=ãÉåí~ä=ÜÉ~äíÜ=Ñ~ÅáäáíáÉë=
ïÉêÉ= åçí= ~ÅÅçìåíÉÇ= Ñçê= áå= éêÉé~êáåÖ= íÜÉ= êÉéçêíX= íÜÉ= Åçìêí= íÜÉêÉÑçêÉ= êÉ~ëçåÉÇ= íÜ~í= Å~ééáåÖ= íÜÉ=
éçéìä~íáçå=~í=NQRB=Å~é~Åáíó=ïçìäÇ=åçí=ÄÉ=ÉåçìÖÜ=íç=éêçîáÇÉ=~ÇÉèì~íÉ=Å~êÉK=qÜìë=íÜÉ=àìÇáÅá~ä=é~åÉä=
                                                            
135 Id. at *10. The Plata court considered the appointment of a Receiver “a drastic measure” but blamed “the State’s 
abdication of responsibility,” and stating that the court had “no choice but to step in to fill the void.” Id.  
136 Id. at *11. 
137 Order and Opinion, 2009 WL 24308420, *82 (N.D. Cal., E.D. Cal. 2009). 
138 The challenge rests in part on the language of the PLRA, which states that a court cannot issue a prisoner release 
order unless “( i) a court has previously entered an order for less intrusive relief that has failed to remedy the 
deprivation....; and (ii) the defendant has had a reasonable amount of time to comply with the previous court orders.” 
18. U.S.C. 3226 (a) (3) (A). California argues in part that t has not had a reasonable amount of time to remedy the 
violations. 
139 The Judicial Panel notes, with some frustration, that the State did not propose an alternative population cap that 
would fix the Constitutional violation. Id. 
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ÅêÉÇáíÉÇ=íÜÉ=ÉîáÇÉåÅÉ=ëìééçêíáåÖ=íÜÉ=NQRB=Éëíáã~íÉ=“íç=íÜÉ=ÉñíÉåí=íÜ~í=áí=ëìÖÖÉëíë=íÜ~í=íÜÉ=äáãáí=çå=
`~äáÑçêåá~Ûë= éêáëçå= éçéìä~íáçå= ëÜçìäÇ= ÄÉ= ëçãÉïÜ~í= ÜáÖÜÉê= íÜ~å= NPMB= Äìí= äçïÉê= íÜ~å= NQRBKÒNQM=
dáîÉå= ÅçåÑäáÅíáåÖ= ÉîáÇÉåÅÉI= íÜÉ= é~åÉä= çêÇÉêÉÇ= ~= éçéìä~íáçå= Å~é= çÑ= NPTKRB= ÇÉëáÖå= Å~é~ÅáíóI= “~=
éçéìä~íáçå=êÉÇìÅíáçå=Ü~äÑï~ó=ÄÉíïÉÉå=íÜÉ=Å~é=êÉèìÉëíÉÇ=Äó=éä~áåíáÑÑë=~åÇ=íÜÉ=ï~êÇÉåëÛ=Éëíáã~íÉ=çÑ=
íÜÉ= `~äáÑçêåá~= éêáëçå= ëóëíÉãÛë= ã~ñáãìã= çéÉê~ÄäÉ= Å~é~Åáíó= ~ÄëÉåí= ÅçåëáÇÉê~íáçå= çÑ= íÜÉ= åÉÉÇ= Ñçê=
ãÉÇáÅ~ä=~åÇ=ãÉåí~ä=ÜÉ~äíÜ=Å~êÉKÒNQN=
f=êÉ~äáòÉ=íÜÉëÉ=~êÉ=~= äçí=çÑ=ÇÉí~áäëI=Äìí=íÜáë= äáíáÖ~íáçå=~í=íÜÉ=pìéêÉãÉ=`çìêí=~åÇ=íÜÉ=ëíêìÖÖäÉ=
çîÉê=NPMI=NPTKR=çê=NQR=éÉêÅÉåí=çîÉêéçéìä~íáçåë=~êÉ=îÉêó=ëáÖåáÑáÅ~åí=ÄÉÅ~ìëÉ=íçÖÉíÜÉêI=íÜÉó=ëáÖå~ä=~=
ÖêÉ~íÉê=~ï~êÉåÉëë=çÑ=íÜÉ=éäáÖÜí=çÑ=éêáëçåÉêë=~åÇ=çÑ=íÜÉáê=ÅçåÇáíáçåë=çÑ=áåÅ~êÅÉê~íáçåK=qÜÉ=êÜÉíçêáÅ=~í=
íÜÉ=çê~ä=~êÖìãÉåí=~åÇ=íÜÉ=ãÉÇá~=ÅçîÉê~ÖÉ=çÑ=íÜÉ=pìéêÉãÉ=`çìêí=Å~ëÉ=ëÉÉã=íç=áåÇáÅ~íÉ=~=ÖêçïáåÖ=~åÇ=
ïáÇÉê=~ï~êÉåÉëë=çÑ=çîÉêÅêçïÇáåÖ=áå=éêáëçåë=~åÇ=íÜÉ=êÉëìäíáåÖ=éççê=ÅçåÇáíáçåëI=~ë=ïÉää=~ë=~=ÖêçïáåÖ=
ÅçåÅÉêå= Ñçê= íÜÉ= ÄÉëí= ï~ó= íç= ~ääçÅ~íÉ= éìÄäáÅ= êÉëçìêÅÉë= íç= ~ÇÇêÉëë= íÜÉëÉ= éêçÄäÉãëK=`çåÅÉêå= Ñçê= íÜÉ=
ïÉäÑ~êÉ=çÑ=éêáëçåÉêë=ï~ë=ÉîáÇÉåí=áå=ëÉîÉê~ä=èìÉëíáçåë=~ëâÉÇ=Äó=íÜÉ=àìëíáÅÉëK=gìëíáÅÉ=pçåá~=pçíçã~óçê=
çéÉåäó=~ëâÉÇ=íÜÉ=pí~íÉ=íç=~ÇÇêÉëë=íÜÉ=Üìã~å=Åçëíë=çÑ=çîÉêÅêçïÇáåÖW=“tÜÉå=~êÉ=óçì=ÖçáåÖ=íç=~îçáÇ=
íÜÉ=åÉÉÇäÉëë=ÇÉ~íÜë= íÜ~í=ïÉêÉ= êÉéçêíÉÇ= áå= íÜáë= êÉÅçêÇ\=tÜÉå=~êÉ=óçì=ÖçáåÖ= íç=~îçáÇ=çê=ÖÉí=~êçìåÇ=
éÉçéäÉ=ëáííáåÖ= áå=íÜÉáê= ÑÉÅÉë= Ñçê=Ç~óë=áå=~=Ç~òÉÇ=ëí~íÉ\=tÜÉå=~êÉ=óçì=ÖçáåÖ=íç=ÖÉí=íç=~=éçáåí=ïÜÉêÉ=
óçìDêÉ= ÖçáåÖ= íç= ÇÉäáîÉê= Å~êÉ= íÜ~í= áë= ÖçáåÖ= íç= ÄÉ= ~ÇÉèì~íÉ\ÒNQO= gìëíáÅÉ= píÉéÜÉå= _êÉóÉê= ~äëç= Å~ääÉÇ=
~ííÉåíáçå= íç= íÜÉ= éççê= ÅçåÇáíáçåëÔïÜáÅÜ=ÜÉ= ä~íÉê= Å~ääÉÇ= “~= ÄáÖ= Üìã~å= êáÖÜíë= éêçÄäÉãÒNQPÔëí~íáåÖ=
íÜ~í= “fíÛë= çÄîáçìëÁ= óçì= Å~ååçí= Ü~îÉ= ãÉåí~ä= ÜÉ~äíÜ= Ñ~ÅáäáíáÉë= íÜ~í= ïáää= ëíçé= éÉçéäÉ= Ñêçã= âáääáåÖ=
íÜÉãëÉäîÉë= ~åÇ= óçì= Å~ååçí=Ü~îÉ=ãÉÇáÅ~ä= Ñ~ÅáäáíáÉë= íÜ~í=ïáää= ëíçé= ëí~éÜ= ~åÇ= íìÄÉêÅìä~ê= áåÑÉÅíáçå= áå=
ÅçåÇáíáçåë=äáâÉ=íÜáëKÒNQQ==
líÜÉê= èìÉëíáçåë= áåÇáÅ~íÉÇ= ~= ÑÉ~ê= çÑ= íÜÉ= ÅçåëÉèìÉåÅÉë= çÑ= íÜÉ= éçéìä~íáçå= Å~éI= êÉÑäÉÅíáåÖ= íÜÉ=
ÇÉÄ~íÉë= çîÉê= íÜÉ= éêçéÉê= íêÉ~íãÉåí= çÑ= íÜÉ= ãÉåí~ääó= áää= Eáëçä~íÉÇ= áå= ~ëóäìãë= çê= áåíÉÖê~íÉÇ= áåíç=
ÅçããìåáíáÉëFK=_ìí= ìåäáâÉ= íÜÉ=ãÉåí~ä= ÜÉ~äíÜ=ÇÉÄ~íÉëI= áå= íÜÉ=éêáëçå= ÅçåíÉñí= ÅçåÑáåÉãÉåí= áíëÉäÑ= áë= ~=
é~êí=çÑ=éìåáëÜãÉåíI=~åÇ=ëìééçëÉÇäó=~å=áããÉÇá~íÉ=ÇÉíÉêêÉåí=íç=ÑìêíÜÉê=ÅêáãÉK=qÜáë=ÅçåëÉèìÉåíá~äáëí=
~êÖìãÉåí=ï~ë= êÉÑäÉÅíÉÇ= áå=èìÉëíáçåë=Äó= gìëíáÅÉ=p~ãìÉä=^äáíç= E“xfzÑ= f=ïÉêÉ=~=ÅáíáòÉå=çÑ=`~äáÑçêåá~I= f=
ïçìäÇ=ÄÉ=ÅçåÅÉêåÉÇ=~Äçìí=íÜÉ=êÉäÉ~ëÉ=çÑ=QMIMMM=éêáëçåÉêëÒFNQR=~åÇ=`ÜáÉÑ=gìëíáÅÉ=gçÜå=oçÄÉêíëI=ïÜçëÉ=
èìÉëíáçåë= ÉãéÜ~ëáòÉÇ= íÜÉ= ÜáÖÜ= êÉÅáÇáîáëã= ê~íÉ= çÑ= é~êçäÉÉëNQSI= ïÜÉå= ~ÇÇêÉëëáåÖ= ïÜÉíÜÉê= íÜÉ= íÜêÉÉJ
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140 Additionally, the Panel found the evidence supporting the adequacy of care at 145% capacity to be “far less 
persuasive.” Id. at *83. 
141 Id. 
142 Transcript of Oral Argument at 15, Schwarzenegger v. Plata, No. 09-1233 (November 30, 2010). 
143 Id. at 27. 
144 Id. at 20. 
145 Id. at 48. 
146 Id. at 67. 
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147 See, e.g., The Crime of Punishment:[Editorial], New York Times. (Late Edition (east Coast)). New York, N.Y.: 
Dec 6, 2010. p. A.26; David Fathi , Bulging Prisons Put Us At Risk, Contra Costa Times, Walnut Creek, Calif.: Dec 
4, 2010. p. A.8; Justices Debate Prison Lawsuit: Justices question if rights of inmates outweigh state's interest in 
managing own penal system, Contra Costa Times, Walnut Creek, Calif.: Dec 1, 2010. p. A.11; Adam Liptak, 
Justices Hear Arguments on California Prison Crowding, New York Times. (Late Edition (east Coast)). New York, 
N.Y.: Dec 1, 2010. p. A.16; Jimmy Bierman and Jaime Dorenbaum, “’Three strikes’ law is a human travesty,” The 
Sacramento Bee, Sacramento, Calif., Dec 17, 2010, p. A.19; Michael Doyle , Calif. prison ruling expected to be split 
Supreme Court divided on how to fix crowding, The Fresno Bee. Fresno, Calif.: Dec 1, 2010. p. A.1; Robert Barnes, 
High court hears California prisons case, The Washington Post. Washington, D.C.: Dec 1, 2010. p. A.2; High Court 
to look at Calif. prison crowding, The Associated Press, Charleston Daily Mail. Charleston, W.V.: Nov 30, 2010. p. 
A.10; Warren Richey, California, at Supreme Court, fights judicial order on prison overcrowding, The Christian 
Science Monitor. Boston, Mass.: Nov 30, 2010; Prison Ruling Stirs Up California, Wall Street Journal (Online), 
New York, N.Y.: Nov 29, 2010; Joanna Chung and Bobby White, Court to Hear Prison-Crowding Case, Wall Street 
Journal (Eastern Edition), New York, N.Y.: Nov 29, 2010. p. A.4. 
148David G. Savage, “State prison case falls on dubious ears; High court appears likely to back ruling ordering 
California to free 40,000 inmates,” Los Angeles Times. Los Angeles, Calif., Dec 1, 2010. p. AA.1; Bob Egelko, 
“State arguments draw skepticism from high court,” San Francisco Chronicle, San Francisco, Calif., Dec 1, 2010. p. 
C.1. 
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=
=
=
=
=
=
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149 Henry J. Steadman et al., “The Impact of State Mental Hospital Deinstitutionalization on United States Prison 
Populations, 1968–1978,” 75 J. Crim. L. & Criminology 474, 478 (1984). 
150. Steadman et al. 1984:479. Note that there was a similar, though less stark shift in prison admissions: “Across 
the six states, the … percentage of whites among prison admittees was also relatively stable, decreasing only from 
57.6% in 1968 to 52.3% in 1978.” Id. 
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151 Gronfein, “Incentives and Intentions,” 1985, p. 200. 
152 Id.  
153 Steven Raphael, “The Deinstitutionalization of the Mentally Ill and Growth in the U.S. Prison Populations: 1971 
to 1996” (Sept. 2000) (unpublished manuscript), available at http://ist-
socrates.berkeley.edu/~raphael/raphael2000.pdf (finding that mental hospitalization rates have significant negative 
effects on prison incarceration rates). 
154 Id. at 12. 
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155 Paula M. Ditton, Bureau of Justice Statistics, U.S. Dep’t of Justice, Special Report: Mental Health and the 
Treatment of Inmates and Probationers 3 (1999), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/mhtip.pdf. 
156 President Kennedy’s statement to Congress, slightly modified, quoted in Gronfein, “Incentives and Intentions,” 
1985, at p. 196. 
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